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“Our decision today is a narrow one. We hold only
that, when the subject of a search is not in
custody and the State attempts to justify a search
on the basis of his consent, the Fourth and
Fourteenth  Amendments require  that it
demonstrate that the consent was in fact
voluntarily given, and not the result of duress or
coercion, express or implied. Voluntariness is a
question of fact... to be determined from all the
circumstances, and while the subject's knowledge
of a right to refuse is a factor to be taken into
account, the prosecution is not required to
demonstrate such knowledge as a prerequisite to
‘my2a ,0W IRI) establishing a voluntary consent”
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:1.5 7°Y02 I1R1 QW ; (Police and Criminal Evidence Act 1984-% nooin A

“An officer must not search a person, even with
his or her consent, where no power to search is
applicable. Even when a person is prepared to
submit to a search voluntarily, the person must
not be searched unless the necessary legal power
exists, and the search must be in accordance with
the relevant power and the provisions of this
Code. The only exception, where an officer does
not require a specific power, applies to searches
of persons entering sports grounds or other
premises carried out with their consent given as a
condition of entry.”
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"It has been seen that as a result of the check
stop the appellant was detained. The arbitrary
detention was imposed as soon as he was pulled
over. As a result of that detention, it can
reasonably be inferred that the appellant felt
compelled to respond to questions put to him by
the police officer. In those circumstances it is
incumbent upon the Crown to adduce evidence
that the person detained had indeed made an
informed consent to the search based upon an
awareness of his rights to refuse to respond to
the questions or to consent to the search. There
is no such evidence in this case. In my view the
trial judge was correct in her conclusion that the
appellant felt compelled to respond to the police
guestions. In the circumstances it cannot be said
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R. v. :IX97) that the search was consensual’
:IX9 12 ; Mellenthin, [1992] 3 S.C.R. 615, 624-625
R. v. 7119081 ;R. v. Borden [1994] 3 S.C.R. 145
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"While each case must be considered on its own facts,
it may be ventured in general that where an intrusion
on bodily integrity is deliberately inflicted and the
impact on the accused's privacy, bodily integrity and
dignity is high, bodily evidence will be excluded,
notwithstanding its relevance and reliability..." (p.
111).
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["Welcome Flexibility And Better Criteria From The Supreme Court Of Canada For
Exclusion Of Evidence Obtained In Violation Of The Canadian Charter Of Rights

And Freedom", 16 Sw. J. Int'l L. 313, 314, 317-318 (2010)].
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